IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

REQUEST FOR CONSISTENCY REVIEW
OF A SUBSTANTIVE/PROCEDURAL ISSUE

In re application of

Bald Eagle Health Group, LLC

Assistant Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

Dear Madam:

Serial No. 86/393,297

For DETOX WITH DIGNITY
Examiner Odessa Bibbins

Law Office 118

Atty. File No: 4703U.000002
“In re application of Bald Eagle Health Group, LLC
Serial No. 86/393,524

For SUNRISE DETOX
Examiner Odessa Bibbins

Law Office 118

Atty. File No: 4703U.000005

In accordance with the Consistency Initiative of the United States Patent and Trademark
Office, Applicant for the above-referenced pending Applications respectfully submits this Request

for Consistency Review of a Substantive/Procedural Issue in connection therewith, and states the

following in support of this request:
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Remarks

Applicant requests Consistency Review based on the refusal to register the above-referenced
Applications for likelihood of confusion with prior third-party registrations, despite approving
Applicant’s other co-pending applications for similar marks without citing any mark for possible
likelihood of confusion. In addition to believing that thefe is no likelihood of confusion between the
above-referenced marks and the prior registrations cited against them, Applicant believes that the
above-referenced Applications were treated in a manner inconsistent with the treatment given to
Applicant’s other co-pending applications. Applicant therefore respectfully submits this Requesi for
Consistency Review.

1) Identification of Co-Pending Applications or Registrations Owned by Applicant

Applicant has five co-pending applications and registrations. The following two Applications
are the subject of this Request for Consistency Review:

A U.S. Trademark Application Serial No. 86/393,297 - DETOX WITH DIGNITY (“the
’297 Application”), as referenced above, directed to: Addiction treatment services: Alternative
medicine services, namely, detoxification services; Drug and alcohol testing for substance and
alcohol abuse; Rehabilitation of alcohol and drug and narcotic addicted patients; Rehabilitation
patient care services which includes inpatient and outpatient care and counseling, in International
Class 044, with first use in interstate commerce on June 1, 2009. The ‘297 Application was filed on
September 12, 2014.

B. U.S. Trademark Application Serial No. 86/393,524 — SUNRISE DETOX (“the *524

Application™), as referenced above, directed to identical services as the ‘297 Application set forth
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above, with first use in interstate commerce on June 1, 2004. The ‘524 Application was filed on
September 12, 2014,

Both of the foregoing Applications are in pre-publication condition, as they have each been
subject to Final Refusal despite Applicant’s Requests for Reconsideration submitted on September 9,
2015. Applicant’s other co-pending applications and registrations, from which the 297 and ‘524
Applications have received inconsistent treatment, are as follows:

A. U.S. Trademark Application Serial No. 86/393,180— RECOVERY WITH DIGNITY
(“the *180 Application™), directed to identical services as the ‘297 and ‘524 Applications set forth
above, with first use in interstate commerce on October 14, 2015. The ‘180 Application was filed on
September 12, 2014. The review prior to registration for the ‘180 Application was completed of
November 24, 2015.

B. U.S. Trademark Application Serial No. 86/393,382 ~ COUNSELING WITH
DIGNITY (“the ’382 Application™), directed to identical services as the ‘297, ‘524 and ‘180
Applications set forth above, with first use in interstate commerce on October 14, 2015. The ‘382
Application was filed on September 12, 2014. The review prior to registration for the ‘382
Application was completed as of November 24, 2015.

C. U.S. Trademark Registration No. 4,738,393 — SUNRISE CARES (“the ’393
Registration™), directed to identical services as the ‘297, “524, ‘180 and ‘382 Applications set forth
above, with first use in interstate commerce on June 1, 2012. The application that became the “393

Registration was filed on September 12, 2014. The ‘393 Registration registered on May 19, 2015.
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2) The ‘297 and ‘524 Applications Have Been Treated Inconsistently from Applicant’s
‘180 and ‘382 Applications and ‘393 Registration

Applicant submits this Request for Consistency Review on the belief that its *297 and 524
Applications have been treated inconsistently from Applicant’s ‘180 and ‘382 Applications and ‘393
Registration, notwithstanding that each of its Applications have been reviewed by the same
Examining Attorney.

The ‘297 Application is for the mark DETOX WITH DIGNITY. The ‘297 Application has
been refused registration based on a likelihood of confusion with the mark PUTTING DIGNITY
BACK IN DETOX for addiction treatment services, U.S. Registration No. 4,392,221 (“the cited ‘221
Registration”). Applicant’s ‘180 and ‘382 Applications for RECOVERY WITH DIGNITY and
COUNSELING WITH DIGNITY, however, each proceeded to publication — and now toward
registration — without a such a refusal. The only difference between the ‘297 Application and the
‘180 and ‘382 Applications is the first word of the mark, namely DETOX rather than RECOVERY
or COUNSELING.

The ‘524 Application is for the mark SUNRISE DETOX. The ‘524 Application has been
refused registration based on a likelihood of confusion with the mark SUNRISE RECOVERY
RANCH for addiction treatment services, U.S. Registration No. 3,346,110 (‘the cited ‘110
Registration”). Applicant’s ‘383 Registration, however, for the mark SUNRISE CARES, was
granted without such a refusal. The only difference between the ‘524 Application and the ‘383
Registration is the second word of the mark, namely DETOX rather than CARES.

The inconsistency in treatment of Applicant’s applications is that the Examining Attomey

appears to have improperly dissected the marks in the ‘297 and *524 Applications but not in the ‘180
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and ‘382 Applications and ‘393 Registration, and while doing so appears to have considered certain
elements of Applicant’s marks interchangeable in some instances but not in others.

For example, the Examining Attomey appears to have considered the term DETOX
interchangeable with the term RECOVERY RANCH in refusing registration for the ‘524
Application, thus refusing registration for SUNRISE DETOX - but not SUNRISE CARES - for a
likelihood of confusion with SUNRISE RECOVERY RANCH. The Examining Attorney issued a
disclaimer requirement for the term DETOX fqr the ‘524 Application. The term SUNRISE is the
dominant portion of the mark in Applicant’s ‘524 Application and ‘393 Registration as well as in the
cited ‘110 Registration. Nevertheless, the marks in the °393 and cited ‘110 Registrations do not
appear to have been dissected in the manner done for the ‘524 Application, and the cited ‘110
Registration was not cited as a conflicting mark against the ‘393 Registration during prosecution.
There is no likelihood of confusion between the marks in the ‘524 Application and the cited ‘110
Registration, and the ‘524 Application should be placed in condition for publication.

Conversely, the Examining Attorney appears to have considered the term DETOX distinct
from the terms RECOVERY and COUNSELING in refusing registration for DETOX WITH
DIGNITY - but not RECOVERY WITH DIGNITY or COUNSELING WITH DIGNITY - for
likelihood of confusion with PUTTING DIGNITY BACK IN DETOX. The Examining Attorney
initially issued a disclaimer requirement for the term DETOX but later withdrew the requirement.
The ‘180 Application was subject to a disclaimer requirement for the term RECOVERY, while the
term COUNSELING was not the subject of a disclaimer for the ‘324 Application. Thus, because of

the inconsistent treatment it has received, the ‘297 Application has received a Final Refusal, while
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the ‘180 and ‘324 Applications proceeded toward registration. There is no likelihood of confusion
between the marks in the ‘297 Application and the cited 221 Registration, and the ‘297 Application
should be placed in condition for publication.

The Office Action of July 11, 2015 and Denial of Request for Reconsideration of October 7,
2015 for each the ‘297 and ‘524 Applications cite authority generally holding that each mark is
decided on its own facts and stands on its own merits, but give no indication of why these applied-for
marks have been treated differently than Applicant’s other co-pending marks. No explanation has
been provided as to a difference in the facts that would support the refusal to register Applicant’s
DETOX WITH DIGNITY and SUNRISE DETOX marks while Applicant’s RECOVERY WITH
DIGNITY, COUNSELING WITH DIGNITY and SUNRISE CARES marks proceeded toward
publication and registration. For example, no explanation has been provided as to why the term
DETOX is interchangeable with RECOVERY RANCH, but distinct from the term RECOVERY, in
supporting the Final Refusals to register the SUNRISE DETOX and DETOX WITH DIGNITY
marks, respectively, while Applicant’s SUNRISE CARES and RECOVERY WITH DIGNITY marks
proceeded toward registration.

Notices of Appeal

Applicant advises that it is filing Notices of Appeal for the ‘297 and ‘524 Applications

contemporaneously herewith, in advance of the January 11, 2016 deadline in which to do so.
Conclusion
The RECOVERY WITH DIGNITY, SUNRISE DETOX, DETOX WITH DIGNITY,

COUNSELING WITH DIGNITY and SUNRISE CARES marks are owned by the same entity,
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directed toward the same services and the subject of applications filed on the same date and assigned
to the same Examining Attomey. Nevertheless, while the RECOVERY WITH DIGNITY,
COUNSELING WITH DIGNITY and SUNRISE CARES marks proceeded toward registration, the
SUNRISE DETOX and DETOX WITH DIGNITY marks have been refused registration. Applicant
believes that this is the result of inconsistent treatment of these Applications in examination.
Applicant respectfully submits this Request for Consistency Review accordingly, and requests that

the ‘297 and ‘524 Applications be placed in condition for publication.

Respectfully submitted,

o oo
Brian M. Taillon —~——>

McHale & Slavin, P.A.

2855 PGA Blvd.

Palm Beach Gardens, FL 33410

Ph: (561) 625-6575 Fax: (561) 625-6572



